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BACKGROUND

This complex case was heard by the Board on three separate hearing dates: Juae
30, September 23, and September 29, 1983. The factual history will br rvevicwed prior
to the procedural setting.

FINDINCS OF I'ACT

Negotiations between the Governor Weutworth Regional School Board (GWRSE) and
the Governor Wentworth Educational Association (GWEA) began in the Fail of 1982.
In early October, substantial discussions ware had concerning the adoption of "ground
rules'. GWEA proposed ground rules that included a provision specifically negating
the rules in the event of impasse. This propesal alse provided f{or “no public news
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releases unless agreed upon by both parties." (Schonl Board Exhibit 2). 87

GWRSB responded with proposed ground rules which were virtually identical,
except for the provision regarding impasse. (School Board Exhibit 3).  Apparent
agreement was reached on the School Board proposal, with the addition of tlie
provision for a recording secretary. (Schouol Board Exhibit 4). Approved minutes
of these mectings refleet an agreement to delete this provisfoun. (School Board Exhible
5). GWEA representatives testified at the hearing that, while the provision was
deleted from the written ground rules, there existed an oral understanding between
the parties that the ground rules would no longer be in effect upon declaration of
impasse. It should be noted at this point that the agreed ground rules were entitled
"Proposed Ground Rules for Negotiation Sessions' (emphasis added).

Following a negotiations session on December 2, 1982, impasse was declared by
GWEA, and accepted by GWRSB., The collective bargaining agreement in force at that
time contained the following provision regarding the selection of a mediator:

"When the impasse is declared, the parties will attempt to determine
a mutually acceptable mediator, or failing agreement, shall request the
Public Employee Labor Relations Board to appoint a mediator..."

GWEA wrote to the PELRB on December 2, 1982, seeking assistance in the appointment

of a mediator, and later cancelled a scheduled meeting with GWRSB representatives

for the purpose of selecting a medlator. Several letters went back and forth between
the parties concerning this selection, with the GWRSB generally desiring to exchange
lists of acceptable mediators, and the GWEA generally desiring to rely upon the PELRB

to appoint one. Finally, on February 10, 1983, the PELRB appointed one Richard G. ‘ﬂ.
Higgins. See generally Association Exhibit 2. h

On December 22, 1982, GWEA filed an unfair labor practice charge alleging bad
faith bargaining on the part of GWRSB for its refusal to negotiate a reduction in
force clause and a standing facilities committee clause. This petition was later
dropped, as set forth more fully below.

Mediation sessions were scheduled during the week of February 28, 1983, having
in mind the scheduled annual School District meeting on Saturday, March 5, 1%33.
During this week GWEA members circulated various fliers in public places within the
School District. (Association Exhibits 5,7; School Board Exhibit 11). In addition,
representatives of GWEA had interviews with the local radio station and newspaper at
or about this time. These events become significant later.

No written mediation ground rules were adopted. Various witnesses described
the understanding concerning the ground rules in different ways. Mr. Antonucci, one
of the representatives of the School Board, along with Mrs. Walsh and Mr. Redmond,
felt that no "media releases'" were allowed. Mr. Antonucci interpreted this language
duite broadly.

In any event, mediation resulted in a tentative agreement on the event of March
4, 1983. (Association Exhibit 3). A reduction in force provision was included 1in
the tentative agreement, and GWEA specifically agreed to drop the pending unfair labor
practice charge upon ratification of the tentative argreement by the GWRSB. The
tentative agreement was signed by Mrs. Walsh on behalf of GWRSB, and Ms. Fairchild on. .
behalf of GWEA.
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Shortly after tne close of the mediation session, various nembers of the GWRSB
negotiating team learned of the fliers distributed by CGWEA, and that cther members
of the GWRSB were extremely distressed by it. 1In addltlon, the GWRSB negntiators
learned that other GWRSRB members were equally distressed with the inclusiocn of a
provision regarding reduction in force in the tentative agreement.

Prior to the annual School District meeting on the morning c¢f March 5, 1983,
the GWEA ratified the tentative agreement. A different story was unfelding at the
GWRSB meeting. Although Mrs. Walsh and Mr. Antonucci spoke in faver of the tenta-
tive agreemen:, it failed on a tic vote, with Mr. Antouncci abstaining and Mr. Red-
mond opposing. An affirmative vote by either of them would have resulted in vatifi-
cation.

...ter uwilA learned that the primary objection of the GWRSB was the reduction
in force clause, it was suggested that the tentative agreemcnt be ratified without
it, As so amended, the tentative agreement was ratified by both bodies during a
recess of the annual meeting.

Preparation of the formal agreement for signing did not occur until mid-April,
after GWEA learned of the lineup on the. first vote by the GWRSB on the teatative
agrecment. This knowledge prompted a letter from GWEA to CWRSH datved April 15,

1983 (Association Exhibit 7, School Board Exhibit 10), reserving its right to file

an unfair labor practice charge concerning the reduction in force provision. Shorely
thereafter, the GWRSB decided not to issue any individual contracts in accordance with
the new collective bargaining agreement until all matters had been resalved. {(Asso-
ciation Exhibit 8). This brings us to the procedural setting of the casc. '

Needless to say, because of the actions of the GWRSB on Mavrch 5, 1983, the GWEA
did not drop its previously-filed unfair labor practice. In addition, GWEA filed a
second unfair labor practice charge on April 28, 1983, complaining that the GURSH,
in conspiracy with its counsel, bargained in bad faith in that not all members of the
GWRSB negotiating team supported the tentative agreement. GCWEA sought modification
of the collective bargaining agreement te include the items deleted from the tenta-
tive agreement, together with'other relief.

CWRSB thereafter moved for separate hearing dates on the two unfair labor
practice charges, and scheduling of the second charge first. GWEA objected to this
request. On the eve of the original hearing date on both unfalilv labor practice
charges, however, GWEA voluntarily dismissed the first unfair labor practice charge
and .thus the motion became moot. Although not requested until a later heaving, the
GWRSB now seeks to recover its attorney's foes incurred in preparing to defend the
first unfair labor practice charge, alleging bad faith on the part of LUFA in waiting
unLLl the eleventh hour to drop  the complaint.

In answer to the second unfair labor practice charge, GWRSB denied any bad faith
bargaining, or conspiracy to do so. Furthermore, thc GWRSB alleged waiver of these
issues by GWEA in having signed the new collective bargaining agreement. In addition,
GWRSB affirmatively alleges an unfair labor practice on the part of GWEA, for refusing
to meet to select a mediator, and violating ground rules for negotiation and mediation
by its releases to the public. The GWRSB complaint sought broad relief. CWEA's answer
to the counter-claim was essentially a general denial.
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In the course of the hearing, GWEA amended its unfair labor practice charze
without objection by the GWRSB. The amendment withdrew the request U.z: rhis Eoard
modify the collective bargaining agreement, and added certain requests concerai
enforcement of the collective bargaining agreement and accompanying individual
contracts. A further amendment without objcction basically withdrew thewe previously-
added requests. The Board specifically finds that all parties to this proceeding and
thelr agents have, at all times material hereta, acted in good faith and witheout intent
to violate RSA 273-A. This finding is critical to the disposition of certain issues

)
v
T

RULINGS OF LAW

GWEA Unfailr Labor Practice Charge

The essence of the unfair labor practice charge by CWEA is the failure of Mr.
Antonuceci and Mr. Redmond to support the tentative agreement by in fact voting for
it. GWEA argues that there is a duty to support the tentative agreement imposed on
the negotiating team members, violation of which is bad faith bargaining, and thuos
an unfair labor practice.

GWRSB does not stroungly dispute that some duty to support exists; but argues
that actual voting in favor of a tentative agrecment is not required, as negotiating
team members are free to exercise independent judgment when voting as part of their
1at1fy1ng body.* As a preliminary matter, GWRSB further argues that the unfalr labor
practice was waived by CWEA when it ratified the modified contract without a specific
prior reservation of rights.

The question of waiver presents a difficult issue. On the one hand, our ﬁl5
principles should encourage resolution of disputes and finality of the bargaining pro- v
cess, a goal which should be furthered by finding that all alleged proceduval unfair
labor practices are waived upon reaching agreement on the contract. On the other hand.
it would be inefficient to require a party to hold up signing a contract in order to
Preserve aun issue, particularly in view of the length of time usually required by this
Board to process a complaint:

Short of establishing a specilic rule, it is preferable for the parties to provide
in their agreement whether all claimg of violation are waived or reserved, as was done
in the tentative agreement with respect to the first unfair labor practice charge.
However, in view of our resolution of the merits of the peudiog unfair labor practice,

we need not face this difficult issue, and we therefove save it For anatiior day.

This Board recognizes that therc is a duty to support a tentative agreement Luposcd
on negotiating team members. Dover School Committec v. Dover Teachers' lnion (Decision
No. 83-19) is a signpost on the way to this conclusion. This duty, however, would be
a hollow shibboleth if it did not extend to actually voting to support the tentative
agreement. The potential for superficial support merely to cemply with the duty, while
‘actually failing to vote in favor, would be overwhelming. ‘Therefove, we hoid that the
duty does extend to-voting, violation of which is a prohibited practice, bad faith
bargaining.

*GWRSB also argues that its negotiating team members were '"releaszd” frem any such
obligation by virtue of alleged unfair labor practices on the part of GWEA., OQur ruli
infra on this issue answers this argnment, but we further observe that the commission
of an unfair labor practice by onc party does not entitle the ¢ther to do Vikewise.

A contrary rule would invirte chaos.

”
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In this casge, we have specitically found that the parties acted in pood
faith; in addition, the rule just avnonnced was not clearly Che dow of this
State at the time of the events in question. 7This being the case, although ve
find that the actions of Mr. Antonucci aud Mr. Redmond consticute an unfair labor
practice, we decline to find them or GWRSB puilty of an wnfair laber practice.
See District 1199, New England Health Care Employees Union v. Riverside Rest Home.
(Decision No. 81-34). T

GWRSB Unfair Labor Practice Charge

Instead of meeting with the QWESE to seleet a mediator alfter declaring
impacse, the GWEA simply contacted this Board Lo scok appointment o ong.
Failure te meet to select a mediutor is an apparent violation of the contract
Tauguage aoted above, and the parties are cncouraged in the futuve to fulty
utilize the processes established by their collective bargaining aprecment
prior to secking assistance from this Board. However, given che good Faith of
GWEA, the ultimate appointment of 2 mediator, and the d¢ minimus nature of the
act, we decline te find an unfair Jabor practice.

The second aspect of the GWRSEH unfair labor practice chavye is the press
and public veleases caused by the CWEA after impasse wis declaved and during
mediation. We note at the outset that the so-called ground rules velerred to
"negotiation sessions" and "media releases”. In addition to the testimeny
concerning verbal side agreements, the very terminology used by the parties
in their written rvoles creates sufficient anbipuity to justiiy our roefusal
to Find an unfair Jabor practice where the releases oceurrod after dapasse, o
the releases douring mediation were in the form of pablic distribution ol [tiercs.
Finally, the disseminated material is, in our view, fairly inuwocuous, and not
designed to impair the bargaining capacity of the GWRSH represcntalives. Ve
therefore refuse to find an unfair labor practice.

GWRSB Report of Attornevy's Teos

GWRSB seeks counsel feés incurred in preparation forv vhe firvse unfair
labor practice charge of GWEA, which was dropped on the eve of the hearing date.
No evidence of bad faith on the part of the GWEA in commencing or dismissing this
case was shown. Fipally, no objection to the voluntary dismissal was made by
GWRSB at the time it occurred, nor any veservation of a right to claim counsel
fees. FYor these reasons, the request is denied.

Summary

Although we find the actions of the GWRSB to constitute an unfair labor
practice, we decline to so find here for the reasons stated above; Jikewise,
no unfair labor practice on the part of GWEA has becn found, and the GWRSB
request for counsel fees is denied.

We observe in passing that the problems giving rise to these cases resulted
principally from miscommunication, misinterpretation, and misunderstanding,
rather than bad faith or wroongful actions on the part of either party. It s
our unanimous hope that the parties will leave this procceding with a greater
avareness of their rights and obligations in collective bargaining, and that
future veiations between them will be improved as i resnlit.
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DECISTON

For the reasons set forth above, this Board dismisses all unfaeir labor practice
charges, and denies the GWRSB request for attorney's fees.

/Q/ 1 Recibli,

YR

JOHN M. BUCKLEY, Alternate Chairvimnan

Signed this 7th day of December, 1983.

By unanimous vote. Alternate Chairman, John M. Buckley, pvesiding, memrbers
Seymour Osman and Russell Hilliard present and voting. Alsc present, Executive
Director, Evelyn C. LeBrun.



